1. Board Of Health Packet
Documents:
BOHMIN20210916.PDF
LOAN APP 20 LONG PD.PDF
LOAN APPLICATION 14 LONG POND DR.PDF
LETBOH_10-14-21 4 MAINE AVE.PDF
DRAFT- IN HOUSE APPROVALS.PDF

Proposed BOH Minutes for September 16, 2021

BOARD OF HEALTH
Meeting
Town of Nantucket
131 Pleasant Street
Nantucket, Massachusetts 02554
www.nantucket-ma.gov

Commissioners: Stephen Visco (chair), Malcolm MacNab, MD, PHD (Vice chair), James Cooper, Meredith Lepore, Melissa Murphy
Staff: Roberto Santamaria, Kathy LaFavre, John Hedden, Cathy Flynn, Anne Barrett

~~ MINUTES ~~
Thursday, September 16, 2021

This meeting was held via remote participation using ZOOM and YouTube,
Pursuant to Governor Baker’s March 12, 2020 Order Regarding Open Meeting Law

Called to order at 4:00 p.m.
Staff in attendance:

R. Santamaria, Health Director; K. LaFavre, Health Inspector; J. Hedden, Inspector; C.
Flynn, Health Inspector; T. Norton, Town Minutes Taker
Attending Members: Stephen Visco; Malcolm MacNab, MD, PHD; James Cooper; Meredith Lepore;
Absent Members:
Melissa Murphy, Select Board

I. ANNOUNCEMENTS
II. PUBLIC COMMENTS – ANY MEMBER OF THE PUBLIC MAY ADDRESS COMMISSIONERS AT THIS TIME
1. None
III. APPROVAL OF MINUTES
1. August 12, 2021
2. August 19, 2021
Action
Motion to Approve. (made by: MacNab) (seconded)
Roll-call vote
Carried 4-0//MacNab, Lepore, Cooper, and Visco-aye
IV. BOH APPLICATIONS REVIEW
1. Recommendation & Compliance documents re: 115 Surfside no Operation & Maintenance Agreement
Sitting
Visco, MacNab, Cooper, Lepore
Documentation Supporting documents and plans, staff recommendations.
Discussion
Santamaria – Regulation 65 doesn’t have an enforcement clause. We need a vote from the board
to begin fining up to $300 per day.
Visco – Asked if this is a one-time vote.
Santamaria – Yes, he will have to fix the regulations with a Public Hearing in November.
Action
Motion to give staff a permission to fine 115 Surfside Road. (made by: MacNab) (seconded)
Roll-call vote
Carried 4-0//MacNab, Lepore, Cooper, and Visco
2. Variance request for 11 D Street, 60.2.1-17, 51.02(A) & (B) & (C) and 64.04.A setbacks, well, & nitrogen sensitive
area
Sitting
Visco, MacNab, Cooper, Lepore
Documentation Supporting documents and plans, staff recommendations.
Discussion
Santamaria – This is maximum feasible compliance. There is a letter of objection; however,
because of maximum compliance, staff has no objection to agreeing to the variance. He will bring
a policy to the next meeting for a vote.
Visco – They are hooking up to Town water.
Action
Motion to Accept the variance as written. (made by: Cooper) (seconded)
Roll-call vote
Carried 4-0// MacNab, Cooper, Lepore, and Visco
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3. Variance request for 2 Tennessee Av, 6024-84, setbacks Local BOH Reg 51.02 A and B
Sitting
Visco, MacNab, Cooper, Lepore
Documentation Supporting documents and plans, staff recommendations.
Discussion
Santamaria – Similar situation with maximum feasible compliance and no objections.
Don Bracken, Bracken Engineering – There are no applications to expand the septic; it did not
meet the 6’ separation. Reviewed proposal to bring into compliance as much as possible. The
density of wells in the area and property sidelines make it not possible to meet full compliance.
They are hooking up to Town water
Action
Motion to Approve the variance. (made by: MacNab) (seconded)
Roll-call vote
Carried 4-0//MacNab, Cooper, Lepore, and Visco-aye
4. Appeal of Housing Violation for 21B Ticoma 67-162
Sitting
Visco, MacNab, Cooper, Lepore
Documentation Supporting documents and plans, staff recommendations.
Discussion
Santamaria – We’ve been dealing with this violation for a while. The owner was provided a
panelist link for the last hearing and this hearing but has not shown up.
LaFavre – We received the complaint last October regarding over-crowding and masks not being
worn. We found numerous violations to include missing screens, trash, and rodents. Many
problems were corrected by the following November. The owner promised to install screens by
April; there have been subsequent inspections every month and yesterday with no screens
installed. In the last inspection, we also found trash blocking an egress and egress windows
blocked; a ticket was issued. She’s not inclined to give him any leniency since a year later there has
been no compliance.
Action
Motion to keep the fines in place. (made by: Lepore) (seconded)
Roll-call vote
Carried 4-0//MacNab, Lepore, Cooper, and Visco-aye
VI. COVID 19
Emergency Order discussion
Sitting
Visco, MacNab, Cooper, Lepore
Discussion
Santamaria – Haven’t seen the waste-water report for next week. The caseload has dropped; the
mask mandate is working. We are no longer in the red zone but still in the yellow zone. The
Center for Disease Control (CDC) recommends maintaining an in-door mask requirement. The
question is if a group starts asking for vaccine cards at the door are they still required to wear
masks indoors; currently the answer is yes. Chicken Box and Cisco require proof of vaccination
but still require masks.
Lepore – She doesn’t want to start carving into the mask mandate.
Cooper – Asked if they have to have the actual card or will a photo of it suffice.
Santamaria – Some off-island concert venues allow photos of the vaccine card in conjunction with
a photo ID.
MacNab – He could flip a coin on this.
Visco – He’s inclined to follow CDC recommendations; we perhaps should wait a little longer.
Lepore – It’s unfair to allow vaccinated adults to remove their masks indoors when vaccinated
students must still wear masks indoors.
MacNab – He’ll go with the consensus another month.
Santamaria – We aren’t changing anything, so we can maintain it for another month. The last
update is that the Food and Drug Administration (FDA) have pushed back acceptance, of a dose
for children 5 or older, for another 5 weeks. It’s important to put out the news that like the flu
there will be flare ups and yearly boosters will be necessary. There is news of new variants, to
include an Omega variant. We might be looking at March when we reach a level of vaccination to
allow lifting the mask order.
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Action
Roll-call vote

The Hospital has scheduled flu clinics. We are recommending everyone get the flu vaccine, a mix of
flu and COVID is lethal.
MacNab – Experts are expecting a resurgence of flu this year. He’s had a lot of questions about a
3rd shot; the FDA is not recommending that for most people though there will be a meeting about
that tomorrow.
No action necessary at this time.
N/A

VI. BOH BUSINESS
1. Cooper – Regarding granting variances to people who cannot get the space between septic and well, wonders why
Mr. Santamaria can’t talk to the Water Company about a way to lift the connection fee or spread it out over 2 or 3
years.
Santamaria – That is a conversation we’ve been having; many variances would go away if people connect to
Town water. It might be worthwhile to look into a regulation requiring connection to Town water; there is a
PFAS contaminated well off Hummock Pond. Connection to Town water would prevent contaminated wells.
Visco – We secure the money each year for a low interest loan to assist with septic work; he doesn’t know if the
Water Company has a similar program.
Lepore – Given the PFAS situation, it would be the right thing for the Water Company to give out loans or waive
the fee when PFAS is found in a well.
2. Santamaria – Introduced Cathy Flynn as the newest inspector.
VII. ADDITIONAL DOCUMENTS USED
1. Draft BOH Minutes as listed
VIII. ADJOURN
Action
Motion to Adjourn at 4:32 pm (made by: Cooper) (seconded)
Roll-call vote
Carried 4-0//MacNab, Cooper, Lepore, and Visco-aye
Submitted by:
Terry L. Norton
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October 14, 2021
Nantucket Board of Health
131 Pleasant Street
Nantucket, MA 02554
Re:

Septic System Upgrade
4 Maine Ave
Map 60.3.1 Parcel 451

Dear Members of the Board:
Attached is a permit application package filed with the Health Department for the upgrade of an
existing on-site septic system, as well as supporting information from Epsilon Associates, Inc.
and Pierce Atwood LLP. The subject property is located to the north of Millie’s Bridge in
Madaket on a 16,000 square-foot lot containing a single-family dwelling served by an onsite
septic system and well.
The existing septic system has a capacity of 3-bedrooms, and is failed due to inadequate
separation distance to groundwater. The proposed system is also 3-bedroom capacity, adds
Innovative/Alternative (IA) Technology and a new leaching system elevated to provide a
minimum separation distance of five-feet to groundwater. The proposed system meets Title 5
requirements for the upgrade of an existing system. The system cannot meet the 50-foot
property line setback and 150-foot well setback within Local Regulation 52. However, given
that the proposed system is of equivalent capacity, designed in maximum feasible compliance
with applicable regulations, such relief would typically be granted by the Health Department.
In this case, due to the location within so-called Madaket Tight Tank District referenced in
Regulation 49, an interpretation has been made that an onsite system is not permissible, and that
a Tight Tank must be utilized (ref. attached email dated 11/24/20). Regulation 49.01 reads
“…the Nantucket Board of Health has determined that the property owner may be required to
utilize a tight in lieu of a conventional Title 5 System and/or Innovative Alternative (I/A)
System…”. Please note that the Regulation does not mandate a Tight Tank, or state that at Tight
Tank shall be required. In this case an onsite system should utilized as it can be placed on the
property at a distance greater than 100-feet from any wells, with the required separation distance
to groundwater and inclusion of Innovative/Alternative (IA) Technology.

20 Mary Ann Drive • Nantucket, MA 02554
508-825-5053 • www.NantucketEngineer.com

Further, the proposed system represents a significant improvement from existing conditions
through the installation of nitrogen-reducing Innovative/Alternative (IA) Technology Septic
System in place of a conventional system. The IA system is not being utilized for additional
bedroom capacity on the property.
The use of an Innovative/Alternative Technology system will promote and provide a level of
protection that is greater than the existing system. The total nitrogen contributed from a 3bedroom conventional-type system which will otherwise be installed, exceeds the nitrogen
contribution from the requested 3-bedroom I/A system by 0.06 pounds Total Nitrogen per day.

The 2003 study document of the SeptiTech I/A System published by the US EPA as part of The
Environmental Technology Verification Program (ETV) and the more recent study document,
Evaluation of Nitrogen Removal in Advanced Onsite Wastewater Treatment Systems with the
Greater Narragansett Bay Watershed support the benefit of an IA System. The below Figure
from this document further supports the variance request, and justification that a greater
environmental benefit is recognized from the 3-bedroom IA system, than 3-bedroom
conventional system:

Based on this data, nitrogen contribution from the existing conventional system is 0.1073 pounds
Total Nitrogen per day, whereas the requested 3-bedroom I/A system is 0.0475 pounds Total
Nitrogen per day. While a Tight Tank would eliminate the nitrogen contribution, the amount
contributed from a 3-bedroom at less than 0.05 pounds per day will not have detrimental impact
on the environment or water quality of Madaket Harbor. Therefore, at this property the Board
should not require that a Tight Tank be utilized.
I plan to attend your next meeting should you have any questions or concerns regarding this
matter.
Sincerely,
Nantucket Engineering & Survey, P.C.
By: Arthur D. Gasbarro, PE, PLS

Cc:

Susan & Thomas Hutton, Trustees of the Hutton Family Trust
Arthur I. Reade, Jr., Reade, Gullickson, Hanley & Gifford, LLP
Daniel Bailey, Pierce Atwood LLP
Jack Vaccaro, Epsilon Associates, Inc.

TRANSMITTAL LETTER
To:

Nantucket Health Dept.
Attn: Anne Barrett

From:

Arthur Gasbarro, PE, PLS

cc:

Hutton Family Trust
Jamie Marks Excavating

Date:

November 10, 2020

Re:

4 Maine Ave
Map 60.3.1 Parcel 451

Notes:
Disposal Works Construction Application Package
Locus Map
Application Form
Proposed Plan for an Onsite IA Septic System - 2 Sheets
Soil Evaluation Forms
$750 Filing Fee

20 Mary Ann Drive • Nantucket, MA 02554
508-825-5053 • www.NantucketEngineer.com

Town and County of Nantucket, MA

May 20, 2020

Locus Map

1" = 288 ft
Property Information
Property ID
Location
Owner

60.3.1 451
4 MAINE AV
HUTTON SUSAN K & THOMAS J TRST

MAP FOR REFERENCE ONLY
NOT A LEGAL DOCUMENT
Town and County of Nantucket, MA makes no claims and no
warranties, expressed or implied, concerning the validity or
accuracy of the GIS data presented on this map.
Geometry updated 11/13/2018
Data updated 11/19/2018

6/10/20

6/10/20

Email Chain Requiring
Board of Health Review
for Permit Issuance

From:
To:
Subject:
Date:

Art Crowley
Arthur Gasbarro
RE: 4 Maine
Tuesday, November 24, 2020 7:45:58 AM

we can discuss at soils, but the board indicated to staff they want everything to be tight tanks across
the bridge. Based on that, I would say you will have to get on the agenda and get their approval.
From: Arthur Gasbarro <art@nantucketengineer.com>
Sent: Monday, November 23, 2020 9:40 PM
To: Art Crowley <ACrowley@nantucket-ma.gov>
Subject: Re: 4 Maine
Regulation 49 is worded for a tight tank that the BoH “may Require”, not “is required”. In this case,
where we can provide the required separation distance to groundwater, I’m not clear why a tight
tank system would be considered mandatory. Is there another regulation or policy that I’m not
aware regarding this? Perhaps we can discuss further during soil tests in the morning.
Thank you,
Art

------------------------------------------Arthur D. Gasbarro, PE, PLS
Nantucket Engineering & Survey, P.C.
20 Mary Ann Drive
Nantucket, MA 02554
508-825-5053
art@nantucketengineer.com
www.NantucketEngineer.com

On Nov 23, 2020, at 12:10 PM, Art Crowley <ACrowley@nantucket-ma.gov> wrote:
Good afternoon,
I remember doing the soils out there with you. Looking at GIS, this is in the tight tank
district (Madaket Harbor Watershed). It needs to be I tight tank. If I am missing
something let me know.
Art
Sent from my iPhone
________________________

Document Provided by:
Pierce Atwood LLP

Daniel J. Bailey III
100 Summer Street
22nd Floor
Boston, MA 02110
PH 617.488.8165
FX 617.824.2020
dbailey@pierceatwood.com
www.pierceatwood.com

October 14, 2021

Admitted in: MA

Stephen Visco, Chair
Nantucket Board of Health
131 Pleasant Street
Nantucket, MA 02554
RE:

4 Maine Avenue, Nantucket

Dear Members of the Nantucket Board of Health:
This firm represents Susan K. Hutton and Thomas J. Hutton, Trustees of the Hutton
Family Trust (the “Huttons”), which owns 4 Maine Avenue, Nantucket (“Property”). I am
submitting this letter in connection with the Trust’s application for approval of a new
Innovative/Alternative (“IA”) Title 5 septic system at the Property. The existing conventional
septic system was installed in 1995, and is technically failed due to inadequate separation
distance to groundwater. Health Department staff have told the Trust’s engineer that the only
option available to the Trust is a tight tank because the Property is located in the ”tight tank
district” of the Madaket Harbor Watershed.
We have reviewed the Nantucket Regulations, and we respectfully disagree that a tight
tank is required. The Nantucket Regulations state that a tight tank “may” be required when a
system fails in the Madaket Harbor Watershed. There are many situations where the only viable
option may be a tight tank – but not here. In this case, where a compliant I/A system can be
designed and installed, the Board should not require a tight tank but instead encourage
homeowners to build a compliant system. This is the approach that the Board has taken with
other properties in the Madaket Harbor watershed.1

1 The Board has recently approved I/A systems at (at least) four three other properties in the Madaket Harbor
watershed:
• 4 Fishers Landing had a loan approved for a Microfast system 3/11/21
• 14 N. Cambridge Street — BOH determined that the proposed I/A system provided maximum feasible
compliance 8/20/20.
• 316 Madaket Road -- BOH determined that the proposed I/A system provided maximum feasible
compliance 7/15/21.
• 11 D Street – BOH approved an I/A system in a Nitrogen Sensitive Area that required three variances,
including a variance of Regulation 64 (167 foot setback rather than required 300 foot setback) – Sept.
2021.
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This approach is also consistent with prior studies evaluating effective total nitrogen
(“TN” reduction strategies for the Madaket Harbor watershed. That watershed has been
extensively studied by the Town of Nantucket working with the Massachusetts Department of
Environmental Protection (“DEP”) and the University of Massachusetts at Dartmouth, School of
Marine Science and Technology (“SMAST”) under the Massachusetts Estuaries Project
(“MEP”). These studies are discussed in detail in the enclosed technical memorandum prepared
by Epsilon Associates. That memorandum explains that these studies concluded that TN
reduction goals for Hither Creek could be met through a strategy of replacing conventional
systems with I/A systems (along with certain changes at the Nantucket landfill).
The Board of Health has enacted two regulations seeking to reduce the nitrogen load in
the Watershed. Regulation 49 was enacted in 2015 with a stated purpose of “detail[ing] the
conditions under which a tight tank may be required in order to reduce nitrogen loading into this
well documented, nitrogen sensitive MET area, as well as provide a last resort for wastewater
disposal due to no other feasible alternative for wastewater disposal as determined by the Board
of Health.” Regulation 51 was amended in 2020 with a stated purpose “to preserve, protect, and
manage the quality and supply of fresh water, and to protect the health and welfare of the
inhabitants of the Town of Nantucket.” Regulation 51 provides that “The owner of any property
located within the Madaket Harbor Watershed Protection District Zones A & B that is served by
a Conventional System shall cause the System to be abandoned and replaced with a tight tank or
other Department of Environmental Protection approved Nitrogen Reducing Technology
Wastewater Disposal System upon new construction, expansion of the facility served by the
System, System expansion, any condition requiring repair or upgrade of the System, and/or
transfers of property.” Reg. 51.06(B). Regulation 51 also states that “Notwithstanding the
provisions of Section 51.06, the owner of any property located within the Madaket Harbor
Watershed Protection District Zones A & B served by a Conventional System shall cause the
System to be abandoned and replaced with a tight tank or a Department of Environmental
Protection approved Nitrogen Reducing Technology Wastewater Disposal System” after an
inspection showing that the System is exhibiting hydraulic failure or has groundwater separation
distances of less than 6 feet. Reg. 51.07(A-B).
The proposed compliant system is consistent with the plain language of both Regulations
49 and 51. Regulations are interpreted in the same manner as statutes, according to traditional
rules of construction. Warcewicz v. Department of Envtl. Protection, 410 Mass. 548, 550, 574
N.E.2d 364 (1991) (“We interpret a regulation in the same manner as a statute, and according to
traditional rules of construction.”). The first rule of interpretation is to analyze the text. Martha's
Vineyard Land Bank Comm'n v. Assessors of W. Tisbury, 62 Mass. App. Ct. 25, 27–28, 814
N.E.2d 1147 (2004) (“Where the language of a statute is clear and unambiguous, it is conclusive
as to legislative intent and the courts enforce the statute according to its plain wording so long as
its application would not lead to an absurd result.”). “All the words of a statute are to be given
their ordinary and usual meaning, and each clause or phrase is to be construed with reference to
every other clause or phrase without giving undue emphasis to any one group of words, so that,
if reasonably possible, all parts shall be construed as consistent with each other so as to form a
harmonious enactment effectual to accomplish its manifest purpose.” Selectmen of Topsfield v.
State Racing Comm'n, 324 Mass. 309, 312–313, 86 N.E.2d 65 (1949). “A statute must be
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interpreted according to the intent of the Legislature ascertained from all its words construed by
the ordinary and approved usage of the language, considered in connection with the cause of its
enactment, the mischief or imperfection to be remedied and the main object to be accomplished,
to the end that the purpose of its framers may be effectuated. Courts must ascertain the intent of a
statute from all its parts and from the subject matter to which it relates, and must interpret the
statute so as to render the legislation effective, consonant with sound reason and common sense.”
Worcester v. Coll. Hill Properties, LLC, 465 Mass. 134, 139 (2013). The second rule is that an
administrative agency’s interpretation of its own regulations is entitled to deference only so long
as it is reasonable. Massachusetts Fine Wines & Spirits, LLC v. Alcoholic Beverages Control
Comm'n, 482 Mass. 683, 687 (2019).
Regulation 49 states that a “tight tank MAY be required” (emphasis added). “The use of
the word ‘may’ in a statute is generally permissive, reflecting the Legislature's intent to grant
discretion or permission to make a finding or authorize an act.” RCA Dev., Inc. v. Zoning Bd. of
Appeals of Brockton, 482 Mass. 156, 160–61 (2019). In contrast, “[t]he word ‘shall’ is
ordinarily interpreted as having a mandatory or imperative obligation.” Hashimi v. Kalil, 388
Mass. 607, 609 (1983). Neither Regulation 49 nor 51 mandates the use of tight tanks. The
permissive use of “may” in Regulation 49 is consistent with Regulation 51 which states that a
property owner shall replace a failing system with a tight tank OR another DEP-approved
Nitrogen Reducing Technology Wastewater Disposal System” (emphasis added). The word
“may” is not ambiguous. Consistent with the principles of statutory interpretation, the meaning
of Regulation 49 is that tight tanks may be required in some instances, but are not mandated for
all properties in the tight tank district. This interpretation is also consistent with the purpose and
intent of Regulation 49 (and 51), which is to reduce the amount of nitrogen discharging into the
Madaket Harbor Watershed. Nantucket is unique in that it permits tight tanks as an option; the
MA DEP Title V Regulations strongly disapprove of tight tanks except as a last resort. The
Regulations state that for year-round homes, “[a]pproval of a tight tank may be granted only to
eliminate a failed on-site system when no other feasible alternative to upgrade the system in
accordance with” Title V exists. Nantucket has provided another alternative for year-round
homeowners that would not normally be available under Title V, which alternative is likely the
only way some properties can be compliant with the wastewater discharge regulations. However,
where Title V can be complied with through an IA septic system, there is no need to resort to the
disfavored tight tank.
The Huttons have proposed such an IA septic system in their application to this Board.
The proposed system consists of a 1,500-gallon dual-compartment septic tank that outlets to a
Septi-tech Processor (Model M400D) in which wastewater undergoes bio-treatment before being
pumped to a distribution box and the leaching field. As designed, the proposed IA system meets
current Title 5 requirements for the upgrade of an existing system and would reduce nitrogen
released from the on-site septic system to below the required level. The proposed system
complies with the Board’s instructions to the Huttons in its letter dated November 5, 2020 which
informed the Huttons that they must install a Massachusetts DEP IA septic system with nitrogen
reduction of at least 19 mg/l.
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In sum, neither of the Regulations mandate the use of tight tanks where, through the use
of an IA system, the Title V and local nitrogen reduction requirements can be met. Where the
Regulations do not mandate a tight tank, and where the proposed system meets both the Title V
requirements and the intent of the Regulations, the Huttons’ proposed system should be
approved. An interpretation of the Regulations as mandating the use of a tight tank for the Locus
is unreasonable, as it is contrary to the plain language of the Regulations and also contrary to the
intent of the Regulations and Title V, which is to ensure that on-site septic systems meet the
requisite discharge limits. A tight tank mandate would also be inconsistent with the
recommendations of the SMAST study, which states that TN reduction goals can be met by
requiring replacement of conventional septic systems with I/A systems. The enclosed Epsilon
technical memorandum documents that the proposed I/A system will in fact reduce TN loading
at the Property by over 50%.
We respectfully request that the Board review and approve the proposed IA System.
Sincerely yours,

Daniel J. Bailey
Daniel J. Bailey
DJB/smg
Enc.
cc:

Thomas & Susan Hutton
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Document Provided by:
Epsilon Associates, Inc.

MEMORANDUM
Date:

September 8, 2021

To:

Arthur Reade, Reade, Gullicksen, Hanley & Gifford LLP

From:

J. Vaccaro
D.R. Dunk

Subject:

Septic System Upgrade, 4 Maine Avenue, Nantucket

On behalf of the Hutton Family Trust, Epsilon performed a peer review of materials related to the
proposed installation of an Innovative/Alternative (“IA”) Title 5 septic system at 4 Maine Avenue,
Nantucket. This memorandum provides a summary of our review and our professional opinion on the
compliance of the proposed system with respect to the applicable regulations of the Nantucket Board of
Health.
The following materials were reviewed in performing this peer review:
•

•

•
•
•

Permit application package filed with the Nantucket Health Department for the upgrade of an
existing on-site septic system at 4 Maine Avenue, Nantucket prepared by Nantucket Engineering
and Survey (August 12, 2021).
Technical Memorandum regarding Town of Nantucket Long Pond/Madaket Harbor 2019 MEP
Scenarios to Jeff Carlson, Natural Resources Director, Town and County of Nantucket from Brian
Howes and others, University of Massachusetts at Dartmouth, School for Marine Science and
Technology (October 21, 2019)
Town of Nantucket Local Regulation 49.00 (“Madaket Tight Tank Policy”) (adopted by the
Nantucket Board of Health on May 21, 2015).
Final Madaket Harbor and Long Pond Estuarine System Total Maximum Daily Loads for Total
Nitrogen (June 2015)
Massachusetts Estuaries Project- Linked Watershed-Embayment Model to Determine Critical
Nitrogen Loading Threshold for the Madaket Harbor and Long Pond Estuarine System, Town of
Nantucket, MA (Final Report, November 2010)

In summary, this assessment found that the proposed septic system upgrade will significantly reduce the
amount of total nitrogen contributed to the Madaket Harbor – Long Pond estuary from the subject
property as compared to the existing conventional system, and should be permitted by the Nantucket
Board of Health as allowed under Local Regulation 49.00.

2

Proposed Septic System Upgrade
According to information provided in the application recently submitted to the Nantucket Board of Health
by Nantucket Engineering and Survey, the existing conventional septic system at 4 Maine Avenue,
installed circa 1995, is sized for three bedrooms and is in a state of failure due to inadequate vertical
separation to groundwater. The proposed septic system upgrade will replace the conventional system
with a new system that will also be sized for a 3-bedroom house but would use IA treatment technology
to reduce the amount of total nitrogen in the treated effluent. It will also include a new elevated leaching
system to provide the required five-foot vertical separation to groundwater.
The proposed system consists of a 1,500-gallon dual-compartment septic tank that outlets to a Septi-tech
Processor (Model M400D) in which wastewater is undergoes bio-treatment before being pumped to a
distribution box and the leaching field. As designed, the proposed IA system meets current Title 5
requirements for the upgrade of an existing system and would reduce nitrogen released from the on-site
septic system by more than half as compared to the current conventional system.
Madaket Harbor-Long Pond Estuary Water Quality
The water quality of the Madaket Harbor and Long Pond estuarine system has been the subject of detailed
analysis conducted primarily by the University of Massachusetts at Dartmouth, School of Marine Science
and
Technology
(“SMAST”)
under
the
Massachusetts
Estuaries
Project
(“MEP
1
). The initial SMAST report on this estuary , released in 2010, provided a quantitative assessment of the
health of the Madaket Harbor-Long Pond estuary, identified all nitrogen sources (and their respective
nitrogen loads) to the estuary, established nitrogen threshold levels for maintaining Massachusetts Water
Quality Standards within the estuary, and provided analysis of watershed Nitrogen loading reduction
strategies to achieve the nitrogen threshold concentrations in embayment waters.
The study determined that Hither Creek and other portions of the Madaket Harbor-Long Pond estuary
system is at risk of eutrophication from enhanced nitrogen loads entering through groundwater from the
increasingly developed coastal watershed, and that this risk is primarily due to the areas dependence on
on-site wastewater disposal systems comprised of mostly of conventional Title 5 systems in compliance
with state regulations. Land-use and wastewater analysis performed as part of the study found that
generally about 58% of the controllable watershed nitrogen load to the embayment was from septic
systems.

1

Howes B.L., J. S. Ramsey, E.M. Eichner, R.I. Samimy, R. Acker, D.R. Schlezinger (2010). Linked WatershedEmbayment Model to Determine the Critical Nitrogen Loading Threshold for the Madaket Harbor and Long Pond
Estuarine System, Nantucket, Massachusetts. SMAST/DEP Massachusetts Estuaries Project, Massachusetts.
Department of Environmental Protection. Boston, MA. 169 pp.

3

The 2010 study determined that the enclosed basin of Hither Creek was nitrogen enriched with a tidally
averaged total nitrogen (“TN”) of 0.51 mg per liter (mg/l) compared to 0.33 mg/l TN in the more open
Madaket Harbor. The report also provided a recommended for target nitrogen level for Hither Creek of
0.45 mg/l TN to promote healthy benthic communities such as eelgrass meadows that were known to
exist there in the mid-20th century but have since vanished. Thus, the target TN level in Hither Creek, which
was postulated to achieve established state water quality criteria, used eelgrass as a sentinel species, to
demonstrate improved water quality.
Five years later, in 2015, the DEP issued its final report on maximum daily loads of total nitrogen for the
Madaket Harbor-Long Pond Estuary. 2 That report confirmed that the benthic habitat within Hither Creek
was significantly impaired and recommended a reduction of 100% of the septic load for the Hither Creek
sub-watershed. It also established the target nitrogen level within Hither Creek at 0.45 mg/l TN as
recommended in the 2010 MEP report.
In 2019, as part of its comprehensive wastewater management planning, the town of Nantucket asked
SMAST to evaluate various strategies that might mitigate or reduce the nitrogen load affecting the water
quality of the Madaket Harbor-Long Pond estuarine system. The strategies included 1) the elimination of
Nitrogen entering the system from the town landfill on Madaket Road, 2) conversion of on-site sewage
disposal systems to IA treatment technology, 3) updated land-use restrictions, 4) enhanced aquaculture,
and 5) dredging of Hither Creek to improve tidal flushing. SMAST determined that none of these strategies
alone could achieve the target TN concentration in Hither Creek.
However, the evaluation of these mitigation strategies showed that by eliminating the source of nitrogen
from the landfill and upgrading existing systems to incorporate IA treatment technology, assuming treated
effluent at 19 mg/l TN, the nitrogen levels within Hither Creek could be reduced 22% to 0.468 mg/l TN ,
or 0.018 mg/l above the target level. Of the four scenarios assessed, this was the scenario with the most
significant reductions in TN and for which the results were closest to the TN target concentration.
Importantly, the technical memorandum acknowledges that future improvements in IA treatment
technology could eventually enable the town to meet target nitrogen levels in Hither Creek through septic
system upgrades.
“The scenarios with results closest to the TMDL were those that included reduction of wastewater
Nitrogen loads. Scenarios 2 and 4, which utilized installation of denitrifying I/A septic systems
throughout the watershed, had total Nitrogen concentrations closest to the 0.450 mg/L TMDL
concentration. These scenario results, combined with the other scenario results, suggest that
wastewater Nitrogen reductions provide the most significant improvements in TN concentrations

2

MassDEP. 2015. Final Madaket Harbor and Long Pond Estuarine System Total Maximum Daily Loads for Total
Nitrogen (CN-283.0). 41 pp.
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in the Harbor. The results of the scenarios also indicate that total Nitrogen reductions assumed
for the I/A systems will have to be increased if wastewater treatment is the only Nitrogen
management strategy that is utilized. It should also be noted that some I/A systems are
discharging effluent at TN levels <19 mg/L, so large-scale implementation of these systems would
result in even lower TN levels.” 3
Large-scale implementation of IA systems that are capable of achieving lower levels of TN in the treated
effluent has not yet occurred within the Hither Creek watershed. However, as the technology advances
and such systems are developed and installed, achieving the target level of 0.45 mg/l TN within Hither
Creek will be more feasible through IA septic system upgrades. According to recent studies cited in the
application submitted to the Nantucket Board of Health by Nantucket Engineering and Survey, the IA
system proposed to be installed at 4 Maine Avenue can discharge effluent at TN levels of 14 mg/L. This
represents a reduction of approximately 25% from the levels that were assumed by SMAST in developing
recommendations included in their 2019 technical memorandum.
Madaket Tight Tank Policy
The Nantucket Board of Health (“BOH”) administers the state Title V Regulations (310 CMR 15.00) which
provides for the protection of public health and the environment by requiring the proper siting,
construction, upgrade, and maintenance of on-site sewage disposal systems. Additionally, the BOH
administers the Madaket Tight Tank Policy - Local Regulation 49.00 (adopted May 21, 2015). As stated in
the 49.01 Purpose, the purpose of the policy which reads in part is:
“.. this Regulation is promulgated to maintain and/or restrict additional effluent flows which
further degrade the Watershed that is the subject of the MEP through increased Nitrogen loading,
…”
As stated in the application prepared by Nantucket Engineering and Survey, because the subject property
is located within the Madaket Tight Tank District, the BOH has interpreted Local Regulation 49.00 (“The
Madaket Tight Tank Policy”) to state that an onsite sewage disposal system is prohibited, and that a tight
tank must be utilized. In fact, the regulation does not prohibit the installation of an on-site sewage disposal
systems in all cases. Regulation 49.01 reads in part:
“…the Nantucket Board of Health has determined that the property owner may be required
[emphasis added] to utilize a tight tank in lieu of a conventional Title 5 System and/or Innovative
Alternative (I/A) System…”.

3 Howes B.L., J. S. Ramsey, E.M. Eichner, RS. Kelly S. Technical Memorandum to Jeff Carlson, Natural Resources
Director for the Town and County of Nantucket (2019).
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Note that the Regulation does not mandate the use of a tight Tank, or state that at tight tank shall be
required in all cases. Rather the local regulation clearly grants discretion to the BOH to allow an on-site
sewage disposal system on a case-by-case basis.
Proposed IA System
As presented in the October 21, 2019 Technical Memorandum, a strategy to replace existing conventional
septic systems with IA systems, coupled with the changes at the Town of Nantucket Landfill, would
approach the TMDL TN concentration. This conclusion is based on IA systems producing effluent with TN
concentrations at 19 mg/l. The testing for the proposed system indicates it can achieve TN concentrations
as low as 14 mg/l, thus the reductions presented below in Table 1 are a conservative reduction in TN
loading at this property as compared to the expected loading.
Table 1. Comparison of the Existing Conventional Septic System to the Proposed IA Septic System
Existing
Conventional System

Proposed IA
System

Change

3

3

0

Flow rate per bedroom (gpd)

110

110

0

TN Concentration (mg/l)

39

19

-20

Loading per bedroom (lbs/day)

0.0358

0.0174

-0.0184 (-51.4%)

Loading per 3-bedroom house (lbs/day)

0.1074

0.0522

-0.0552 (-51.4%)

Parameter
Bedroom Count

To put the proposed loading into perspective, 0.0522 pounds per day of nitrogen correlates to 0.8352
ounces or 5 teaspoons of nitrogen per day. The subject parcel will reduce TN loading from approximately
10 to 5 teaspoons of nitrogen per day.
Conclusions
The purpose of Local Regulation 49 is to maintain or reduce Nitrogen loading in the Madaket Harbor
Watershed and the Local Regulation permits the use of IA systems. Wholesale change of existing
conventional septic systems to IA systems was predicted to nearly achieve the target TN concentration of
0.45 mg/l at the sentinel station, based on IA system achieving TN discharge of 0.19mg/l. Based on
calculations provided by Nantucket Engineering and Survey, and summarized in Table 1, the proposed
system will reduce TN loading from this parcel by about 50%.
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Provided that the estimated concentration of TN from the proposed IA system achieves 14 mg/l, as studies
have indicated, then the daily load of TN from the subject 3-bedroom house would be 0.03859 lbs/day,
or a 64% reduction in TN as compared to the existing conventional system. Thus, the proposed system is
consistent with the stated purpose of Local regulation 49.00, to “… maintain and/or restrict additional
effluent flows which further degrade the Watershed that is the subject of the MEP through increased
Nitrogen loading, …”
The application submitted by Nantucket Engineering and Survey acknowledges that a tight tank would
eliminate the Nitrogen contribution from the on-site sewage disposal system but concludes that the
amount of Nitrogen contributed from the proposed IA system for a 3-bedroom home will not have a
detrimental impact on the environment or water quality of Madaket Harbor and should be permitted by
the BOH. Given that the proposed IA system will significantly reduce the TN generated at the site and
recognizing that the 3-bedroom property generates a relatively low quantity of TN in the watershed when
occupied, we agree with the applicant that a tight tank should not be required in this case.

Town of Nantucket
Board of Health Regulation 49

TOWN OF NANTUCKET BOARD OF HEALTH
THE MADAKET TIGHT TANK POLICY
LOCAL REGULATION 49.00
49.01 Purpose
Whereas ongoing research by the Town of Nantucket in cooperation with the Commonwealth of
Massachusetts’s Department of Environmental Protection (MassDEP) and in coordination with the
University of Massachusetts Dartmouth School of Marine Science and Technology (SMAST) under the
Massachusetts Estuaries Program (MEP), has documented increased levels of nutrient loading due to onsite wastewater disposal systems with resultant degradation of water quality in embayments, estuaries and
associated water resources within the identified Madaket Harbor Watershed, this Regulation is promulgated
to maintain and/or restrict additional effluent flows which further degrade the Watershed that is the subject
of the MEP through increased nitrogen loading, In addition, this geographical location is located in an area
subject to severe erosion with subject areas within the Velocity Zone. There are no plans to extend
municipal sewer in this area due to the technical issues of physically constructing infrastructure over Millie’s
Bridge and the potential damage to infrastructure located in areas subject to erosion. . This Watershed
area, identified as the Madaket Harbor Watershed, and more specifically the area identified as those
streets located over Millie’s Bridge and as shown on the attached Figure 1, which becomes a part of this
Regulation and is identified as the Madaket Tight Tank District. This Regulation details the conditions
under which a tight tank may be required in order to reduce nitrogen loading into this well documented,
nitrogen sensitive MEP area, as well as provide a last resort for wastewater disposal due to no other
feasible available alternative for wastewater disposal as determined by the Board of Health
If a party currently owns and/or operates an on-site wastewater disposal system located on property that is
shown on Figure 1, Madaket Tight Tank District, which the Board has, determined requires an upgrade
pursuant to 310 CMR 15.00 (Title 5) and as defined in the Board of Health Regulations under Local
Regulations and is located within the above-referenced geographic location, the Nantucket Board of Health
has determined that the property owner may be required to utilize a tight tank in lieu of a conventional Title
5 System and/or Innovative Alternative (I/A) System in order to reduce nutrient degradation to the
Watershed, as well as provide a last resort alternative to wastewater disposal.
The Board of Health reserves the right to require any property owner with a failed septic system, in this
identified area where no future municipal sewer is being considered and/or where connection to the
municipal sewer system is not technically feasible to apply to the BOH for a tight tank in lieu of a
conventional or Innovative/Alternative on-site system. All upgrades/repairs must be approved and
permitted by the Health Department and subsequently MassDEP, prior to installation. In addition, the Board
of Health reserves the right to maintain jurisdiction over the maintenance of the tight tank system, as well
as the right to pass over land where a tight tank system is installed under these Regulations in order to
inspect said system.

The Nantucket Board of Health determines the ability or inability of the on-site wastewater disposal systems
to meet this Regulation and ultimately determines if the parcel qualifies under this Regulation through an
inspection paid for by the property owner.
Tight tanks will no bet allowed for new construction or increases in design flow, but rather only as a last resort in this
identified area as shown on Figure 1.

49.02 Definitions
a.

Board of Health

The Town of Nantucket Department with local jurisdiction of on-site wastewater systems in addition to all
other health-related issues.
b.

Comprehensive Wastewater Management Plan/CWMP Update

The Town’s 20-year wastewater planning document completed according to the Department of
Environmental Protection Bureau of Municipal Facilities Guide to Comprehensive Wastewater Management
Planning, January 1996”. The CWMP Update is a revision to the 2004 Report under 2013/2014 current
conditions.
c.

Hydraulic Failure

An on-site wastewater system failure due to ponding of surface water, back-up of sewage into the dwelling
and/or evidence of flooding within the wastewater system’s distribution box, septic tank, cesspool or metal
tank.
d.

Madaket Harbor Watershed

The area constituting the Watershed for Madaket Harbor/Hither Creek, as delineated on a map entitled
“Madaket Harbor Watershed with Sub-Areas,” Nantucket GIS, dated January 13, 2003.
e. Madaket Tight Tank District
The geographic area shown on a map entitled, Figure 1 Madaket Tight Tank District, included as part of
this Local Regulation
f.

Massachusetts Department of Environmental Protection

The Massachusetts Department of Environmental Protection (MassDEP) is a name used by for the agency
charged with proposing and enforcing environmental law.
g.

Massachusetts Estuary Program (MEP)

The Massachusetts DEP and the UMASS/Dartmouth School of Marine Science and Technology (SMAST)
collaborating together with Coastal Zone Management, the Cape Cod Commission and several
municipalities to classify the nitrogen sensitivity of southeastern Massachusetts's coastal bays and

estuaries. SMAST technical experts work with MassDEP to evaluate the nitrogen sensitivity through
comprehensive water quality testing, quantitative TMDL (Total Maximum Daily Load) modeling, and
preparation of technical reports allowing communities to consider how implementation of nitrogen
management scenarios within watersheds will influence water quality in embayments. The MEP has
identified three geographical regions as Nitrogen Sensitive due to on-site wastewater disposal systems on
Nantucket; 1) Madaket Harbor Watershed; 2) Nantucket Harbor Watershed; and 3) Hummock Pond
Watershed.
h.

Municipal Sewer

The physical infrastructure that collects, treats and discharges wastewater through a public system.
i.

Nantucket

“Nantucket” encompasses the land and water of the Town and County of Nantucket including Tuckernut
and Muskegat.
j.

Nitrogen Sensitive

A physical environment deemed sensitive to the discharge of pollutants, mainly nitrogen, from on-site
wastewater disposal system discharge. Water resource areas whose physical characteristics and water
quality testing detail intolerance to nitrogen loading and are documented in the MEP Reports as showing a
decline in habitat. The outcome is a determination of where nutrient reductions are needed to preserve or
restore long-term water quality, which are mandated through a TMDL.
k.

Needs Area

Geographic delineation of land/property area that has been determined to be unsustainable in the longterm with on-site wastewater disposal systems in the Town of Nantucket’s Comprehensive Wastewater
Management Plan.
l.

Technical Failure/Nantucket Local Regulations

An on-site wastewater system failure due to diminished distance to groundwater; less than 6 feet in
designated watershed protection zones; less than 5 feet in non-watershed protection zones/within 100 feet
to private drinking water well, missing or undersized system components and leach field within 100 feet of
private drinking water well.
m.

Title 5

The environmental code in Massachusetts governing on-site wastewater systems in Massachusetts found
at 310 CMR 15.00.

n.

Total Maximum Daily Load / TMDL

“Total Maximum Daily Load / TMDL” is a calculation of the maximum amount of a pollutant that a
waterbody can receive and still safely meet water quality standards.
o.

Town

“Town” means the bodies politic created by statute (of the Commonwealth of Massachusetts General
Court) to govern said lands and waters.
p.

Vertical Separation

According to 310 CMR 15.1212 Depth to Groundwater, refers to the distance between the bottom of the
leaching facility or soil absorption system and the groundwater. Title 5 of the Environmental Code required
a four-foot separation.
49.03 Modifications
No part of these Regulations may be modified and/or rescinded without a majority vote of the Board of
Health.
49.04 Enforcement
Once an inspection is finalized and it has been determined that a system in failure meets the requirements
of this Regulation, and without limiting any other available remedies or penalties, the Board of Health may
punish any person or entity that violates these regulations by assessing a penalty of three hundred dollars
($300.00). Each day or part thereof which violation occurs or continues shall constitute a separate offense.
As an alternative to criminal prosecution or civil action, the non-criminal disposition procedure set forth in
M.G.L. c40, Section 21D, and Sections 1-2,1-3,1-4,1-5, and 1-6 of the Code of the Town of Nantucket may
be used with a penalty of $300.00 for each violation, each day ort thereof during which such violation
occurs or continues constitutes a separate offense. The Health Director or Assistant Health officer are
hereby empowered to enforce this Section 49.00

49.05 Authority
These Regulations are adopted by the Town of Nantucket’s Board of Health as authorized by
Massachusetts General Laws, Chapter 111, Section 31.
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TOWN AND COUNTY OF NANTUCKET, MASSACHUSETTS

These policies and rules and regulations are promulgated in accordance with the provisions of
the Charters of the Town and County of Nantucket. The Town and County reserve the right to
change, add to, or delete any of the provisions of these policies and rules and regulations at any
time.
Adopted on ______, 2021
In accordance with the requirements set forth in 310 CMR 15.00 “The State Environmental
Code, Title 5…” the Nantucket Board of Health grants the authority to the Town of Nantucket
Health & Human Services Department inspectors to approve Disposal Works Construction
Permit applications that adhere to the requirements of “Maximum Feasible Compliance”.
15.404: Maximum Feasible Compliance - Approvals for Upgrades
(1) Goal of full compliance. Wherever feasible, a failed or nonconforming system (other than
systems threatening public health, safety, welfare or the environment as described in
310 CMR 15.304(2)) shall be brought into full compliance through installation of one or
more of the following:
(a) an upgraded system which is in full compliance with 310 CMR 15.100 through
15.293;
(b) an alternative system which has been approved for such use pursuant to 310 CMR
15.284 (remedial use), 15.285 (piloting), 15.286 (provisional approval), or 15.288
(certification for general use);
(c) an RSF or equivalent alternative technology where the system is located in a
Nitrogen Sensitive Area and has a design flow of 2000 gpd or greater in
accordance with 310 CMR 15.202(1);
(d) where proposed by the owner or operator, a shared system which has been
approved for such use pursuant to 310 CMR 15.290 and 15.291; or
(e) connection to a sewer system.
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(2) Where failure of the system is solely due to failure of the septic tank, distribution box, soil
absorption system, piping, and/or building sewer, upgrade of that component(s) in full
compliance with 310 CMR 15.000 shall be deemed to meet the goal of full compliance;
provided that the upgraded component functions properly with the other system
components, the system functions properly hydraulically, and the owner obtains a
certificate of compliance from the Approving Authority for the component repaired or
replaced. If other system failures are discovered during upgrade of that component(s),
such other system failures shall be upgraded in accordance with 310 CMR 15.405.
(3) When full compliance pursuant to 310 CMR 15.404(1) is not feasible, the Approving
Authority may issue a local upgrade approval authorizing upgrade of the system with
the goal of maximizing protection of public health, safety, welfare and the environment
to the maximum extent feasible. The following requirements shall not be varied by the
Approving Authority except as explicitly set forth in 310 CMR 15.404(3)(b) and (d):
(a) a septic tank with an effective liquid capacity providing no less than 24 hours of
retention time or 1000 gallons, whichever is greater, shall be provided unless the septic
tank is an elevated tank constructed in accordance with 310 CMR 15.213 (construction
in V-zones) in which case the effective liquid capacity may consist of a 500-gallon tank;
(b) a minimum of four feet of separation between the bottom of the soil absorption
system and the high groundwater elevation shall be provided, using fill if necessary. The
Approving Authority may allow a three foot separation only in full compliance with 310
CMR 15.405(1)(h).
(c) a minimum of four feet of naturally occurring pervious soil below the entire area of
the soil absorption area and reserve area shall be provided;
(d) the soil absorption system shall be designed to provide as much of the required area
as possible on the facility served or, if proposed by the owner or operator, on an
abutting facility pursuant to a valid recorded easement. The Approving Authority may
reduce the required soil absorption system area no more than 25%, as provided in 310
CMR 15.405(1). Reductions in the required subsurface disposal area in excess of 25%
may only be varied by the Department, and may require the installation of a
Department-approved septic tank effluent tee filter, dosing of portions of the soil
absorption system on an alternating basis, and/or other measures to protect the
integrity of the soil absorption system; and
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(e) the soil absorption system shall not be located within 100 feet of a surface water
supply or tributary to a surface water supply, within 50 feet of a private water supply
well, or within the Zone I of a public water supply well.

ADOPTED BY VOTE OF THE BOARD OF HEALTH ON __________ .

