Article D – Frequently Asked Questions and Replies
Will this have any effect on a person’s freedom to buy alcoholic products?
No. The Article is not a prohibition. It does not ban the sale of alcoholic products. The Article only
addresses the smallest single-use alcohol containers of 100ml or less. These small single-use containers
are one of the major sources of litter on our island.
Littering is already illegal, so why is this needed?
Litter laws already exist, but enforcement is hampered because police must observe the offense in order
to issue a citation. This Article does not try to regulate individual behavior nor does it address alcohol
consumption. The Article addresses the source of the littered items by regulating the commercial sale,
distribution, or use of these small single-use sizes, which is considered the best solution.
Would a Massachusetts State deposit legislation solve the small nip litter problem on Nantucket?
No. Proposed state legislation to place a deposit on nip containers, suggested as five cents, has been
unsuccessful in the past several legislative sessions (recently H2881/S452) and continues to be
unsuccessful. Some legislators have stated that, amongst other concerns, a five-cent deposit was too
low to be an effective deterrent for this litter behavior. The State has not acted with any deliberate
speed on the issue due to heavy spending in opposition by special interest groups and their lawyers,
leaving individual Towns to move forward.
Why not let other Towns go first?
Other Towns have already done this successfully. In Massachusetts, Falmouth and Chelsea already have
bans in effect. Wareham, Newton have also banned the small single-use alcohol containers, which go
into effect soon. Other towns are in the process of moving forward with their own similar bans. In
Falmouth and Chelsea, the results are impressive – litter is down, all package stores have reapplied for
their licenses (none have gone out of business). In Chelsea, anecdotal information from Government
officials, liquor stores and bodegas is that the small container ban has not caused job loss or business
failures. All stores operating prior to the ban are still open for business. All have re-applied for their
licenses.
From the TON Website for the bylaw: Why are nip bottles, plastic plant pots, flushable wipes, etc. not
included in the ban?
“Initially the proposed ban was more comprehensive than what was voted on at Special Town Meeting.
In the future, there is the possibility for adding additional items to the bylaw.” Flushable wipes have
already been added to the bylaw.

Article D – Frequently Asked Questions and Replies

From:
To:

Denice Kronau
Jill Vieth; Christopher Glowacki; Denice Kronau; Joanna E. Roche; Joseph Grause; Peter McEachern; Peter
Schaeffer; Stephen Maury; George Harrington
Mariya Basheva; Brian Turbitt
Fw: Article D informnation
Monday, January 17, 2022 1:42:55 PM
image.png
AG Nip Ban Ruling - Falmouth9915A_APP_Art26_Art34 (1).pdf
Article D - FAQs.docx
Article D-small single-use plastic alcohol containers.pdf

Cc:
Subject:
Date:
Attachments:

Dear FinCom:
Please see Bruce's email and attachments for our meeting on Thursday 1/20/22.
Thanks,
Denice

From: Bruce Mandel <bruce.mandel@gmail.com>
Sent: Sunday, January 16, 2022 1:47 PM
To: Denice Kronau
Subject: Article D informnation
Dear Denice:
Good wishes for a healthy 2022.
This is one of two emails I am sending to you. Each is about either Article D or Article E.
We will be reviewing these this coming Thursday. Both Articles are an attempt to address
litter reduction and the reduction of toxic elements flowing into the groundwater, the aquifer
and our environment.
This email addresses Article D which seeks to add small single-use plastic alcohol
containers (known as “nips”) to our single-use plastic bylaw.

·       These are one of the most littered items on our island. The Clean Team
and others who pick up litter across our island collect thousands of these
toxic items each year.
·       This is not about drinking alcohol. It is about protecting Nantucket’s
environment, groundwater and aquifer from a nuisance and toxic type of
litter.
·       The Article is not a “prohibition,” nor does it ban the sale of alcoholic
products.
·       These small containers are not recyclable. They are rarely deposited in
the plastic bins at our landfill.
·       There are alternatives available. These are the smallest size of any
single-use plastic alcohol containers. There are other small size containers
available as alternatives which are less likely to be littered – and are easier

to pick up. Many of the alternatives are made from a sturdy glass, which is
more easily reused / recycled by our landfill. Alternative sizes are available
as 187ml, 200ml, 375ml, 500ml and larger.
·       There are site-specific areas where this litter is more prevalent than
other areas. For example, the area between the High School property and
Nantucket Auto Body property, the Lover’s Lane area near Old South
Road, the State Forest and Disc Golf area, along our bike paths, on our
beaches and in the parking areas. Vendors have no part in picking up the
littered items – that pick up is left to the Clean Team and others. Deposit
programs to address this litter problem fail annually at the State legislative.
Nantucket is on its own to deal with this litter problem.
·       Other Towns have already successfully banned these single-use alcohol
containers. Examples from Massachusetts include Chelsea, Falmouth,
Wareham and Newton. See the attached FAQs for more info. Fair share
revenue has not been affected as consumption behavior shifted to
alternatives. Mashpee, Bourne, Framingham, Winthrope and others are
trying to move forward, too.
·       The State Attorney General has already approved the ban of these
items in other Towns.
·       Enforcement will be passive, as set forth in the existing bylaw.
I’ve attached a few files for your reference. A copy of the proposed Article D; a copy
of the Attorney General’s letter to Falmouth (see pages 4 & 5); examples of
Frequently Asked Questions.
Thank you,
Bruce Mandel
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Dear FinCom:
The second email from Bruce.
Thanks,
Denice

From: Bruce Mandel <bruce.mandel@gmail.com>
Sent: Sunday, January 16, 2022 2:09 PM
To: Denice Kronau
Subject: Article E information
Dear Denise:
This is the second of two emails I sent to you today. This one is about or Article E (copy attached for ease of reference). We will
be reviewing this during our Zoom session this coming Thursday. Both Article D and this Article E are attempts to address litter
reduction and the reduction of toxic elements flowing into the groundwater, the aquifer and our environment.
This email addresses Article E which seeks to add small single-use plastic acetate fiber filters (known as “butts”) to our single-use
plastic bylaw. There are references and footnotes provided in this email below for your information. There are three documents
attached that provide information about the toxicity of these elements. Two are from NIH and one is from the Plastic Health
Coalition.
·       The Article is about single-use plastic acetate fiber “filters.” There are other less environmentally toxic and harmful
types of filters. And of course, there are non-filtered cigarettes. It’s not about smoking.
·         These are one of the most littered items on our island (and in the world). The Clean Team and others who pick up
litter across our island have picked up thousands of these toxic items each year.
·       This is a health and safety subject for our community. It is not intended to stop smoking nor to change smokers’
behavior, other than to try to reduce littering of toxic cigarette butts.
·       They are made from a non-degradable plastic called cellulose acetate. These are not biodegradable, not
compostable.
·       These littered, discarded plastic items are toxic to our island’s environment and endanger our groundwater. They
contain toxic chemicals. Did you know that a chemical is added to them to turn the fibers brown when exposed to
smoke.[1] Once littered, they leach toxins, including highly poisonous nicotine, arsenic, polycyclic aromatic
hydrocarbons and heavy metals, into our environment.

·                There will be no adverse financial affect for the Town. Enforcement will not cause additional expense to the
town because it will be handled as set forth in the existing bylaw.
·     They are made from a non-degradable plastic called cellulose acetate. Not biodegradable, not compostable. They
can take decades to break into only smaller microplastic fibers.
o   According to the World Health Organization (“WHO”), tossing a cigarette butt onto the ground has become
an almost acceptable form of littering.[2]  They litter our roads, bike paths, beaches, sidewalks, grassy areas.
The WHO report states that harmful chemicals leached from discarded butts contain nicotine, arsenic and
heavy metals that are toxic.
·       They pose threats to our aquifer and groundwater.
o   This type of product contributes hazards to our health, marine life, wildlife, and our environment. Animals

ingest then, mistaking them for food, poisoning and killing them.
·   There are alternate products available - non-plastic acetate types of “filters.” There are readily available filter-less
cigarettes (i.e.-Pall Mall, Camel, Lucky Strike, American spirit, Gauloises, etc.) and e-cigarettes.
·       These toxic plastic fiber items are labeled as “filters” for marketing purposes, however a World Health
Organization study determined they provide no protection to smokers. {reference: WHO, Tobacco and its
environmental impact: an overview, 2017.}:
According to the World Health Organization (WHO), which published a report on the impact tobacco has on the environment (1) ,
‘tobacco waste is the largest type of litter by count globally. Up to 10 billion of the 15 billion cigarettes sold daily are disposed of in the
environment. Cigarette butts account for 30-40 % of all items collected in coastal and urban clean-ups’. For its part, the American nongovernmental organization Ocean Conservancy confirms that cigarette butts top the list of the 10 items most collected during
international beach clean-up operations (2) . Many reports demonstrate that because of the multiple toxic components they contain,
cigarette butts are hazardous waste.
According to the WHO, it has not been proven that they have a positive effect on smokers’ health.

(1) WHO, Tobacco and its environmental impact: an overview, 2017. https://www.europarl.europa.eu/doceo/document/E-

9-2020-001678_EN.html

(2) Ocean Conservancy, 2019 Cleanup Report (https://oceanconservancy.org/trash-free-seas/international-coastalcleanup/annual-data-release/), 2019.
[1] The tobacco industry determined that the illusion of filtration was more important the actual filtration. It added
chemicals to the filter, so its color becomes darker when exposed to smoke. This chemical, still used, was invented in
1953 by Claude Teague working for R.J. Reynolds Tobacco Company
[2]

Novotny TE, Lum K, Smith E, et al. (2009). "Cigarettes butts and the case for an environmental policy on hazardous
cigarette waste". International Journal of Environmental Research and Public Health. 6 (5): 1691–
705. doi:10.3390/ijerph6051691. PMC 2697937. PMID 19543415.
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From:
To:
Subject:
Date:

Denice Kronau
ackjas108@comcast.net; Stephen Maury; Mariya Basheva; Brian Turbitt
Re: Amendment to Single-use plastic ban to include "nip" bottles
Tuesday, January 18, 2022 11:39:04 AM

Dear Joan,
Many thanks for this email and your second one. I have forwarded both to the Finance
Committee.
Your civic engagement is very much appreciated.
Kind regards,
Denice
From: ackjas108@comcast.net <ackjas108@comcast.net>
Sent: Monday, January 17, 2022 10:27:26 PM
To: ackjas108@comcast.net
Subject: Amendment to Single-use plastic ban to include "nip" bottles
Good morning. I am writing to ask that you support the amendment to the single-use plastic ban
that would add “nip” bottles (i.e. containers for alcoholic beverages of less than or equal to 100
milliliters). They are one of the most common forms of litter I pick up on my walks around
Nantucket. Other communities have banned these single-use plastics with no adverse financial
effects on their package stores. Thank you for your consideration.
Joan Alison Stockman
13 Wherowhero Lane
Nantucket, MA 02554
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From:
To:
Cc:
Subject:
Date:

Denice Kronau
Adam Dread
Stephen Maury; Brian Turbitt; Mariya Basheva
Re: Citizen Warrant Article 125A-Request from a Clean Team Member
Thursday, January 13, 2022 8:52:11 AM

Dear Adam:
Thank you for your email and document, which we will take into consideration as we discuss
Article E on Jan. 20th at 4PM via Zoom.
You are welcome to attend; the link will be in the posted agenda.
Many thanks, as well, for all that you do for Nantucket.
Kind regards,
Denice
From: Adam Dread <adam@adamdread.com>
Sent: Wednesday, January 12, 2022 11:39:08 AM
To: Denice Kronau; Stephen Maury; Christopher Glowacki; Peter McEachern; Joseph Grause;
gharrington@nantycket-ma.gov; Joanna E. Roche; Peter Schaeffer; Libby Gibson; Erika Mooney;
Jason M. Bridges; dhillhodgate@nantucket-ma.gov; Matt Fee; Melissa B. Murphy; Kristie Ferrantella
Cc: Adam Dread
Subject: Citizen Warrant Article 125A-Request from a Clean Team Member

Dear Select Board, Finance Committee Members, et al;
I am writing you today from my position as long time Clean Team member. As you know, our
all-volunteer group spans out to different points on the island on Saturdays much of the year.
One common problem (and mess) is cigarette butts.
Not only are they disgusting to pick up, they are difficult to retrieve as they get caught
between cobblestones, etc. This is a very time-consuming process and takes up time we could
be tackling bigger messes in the interest of keeping our island clean.
Please consider amending Chapter 125A to include Paragraph I. “Single Use Plastic Fiber
Tobacco Filter Products”, for the good of our island.
In the alternative, it would be nice to have the Select Board add a $500.00 fine to the books
for littering cigarette butts. Granted, this would be hard to enforce, but if we just do it a few
times, I think word would spread, and we would see a difference on our streets, especially
downtown and around bus stops and other gathering areas.

Thank you for your consideration.
Respectfully,
Adam Dread, Esq.
1709 19th Ave. South
Nashville, TN. 37212
2 Doc Ryder Drive
Nantucket, MA. 02554
(615) 252-9937 O
(615) 277-2277 F
(615) 300-7666 M
adam@adamdread.com
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THE COMMONWEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY GENERAL
CENTRAL MASSACHUSETTS DIVISION
10 MECHANIC STREET, SUITE 301
WORCESTER, MA 01608
(508) 792-7600
(508) 795-1991 fax
www.mass.gov/ago

March 22, 2021
Michael Palmer, Town Clerk
Town of Falmouth
59 Town Hall Square
Falmouth, MA 02540
Re:

Falmouth Annual Town Meeting of June 22, 2020 --- Case # 9915
Warrant Articles # 19, 21, and 22 (Zoning)
Warrant Articles # 4, 6, 18, 26, 33, and 34 (General)

Dear Mr. Palmer:
Under Article 26 the Town adopted a new general by-law, Chapter 60, “Security Posted in
Connection with Licenses, Permits & Approvals,” that authorizes local officials, boards and
commissions, to require a form of security to secure performance of conditions and obligations
imposed under local permits and other approvals. The by-law also allows the use of security funds
to pay for the Town’s attorney fees when an applicant appeals a decision of a local board. As
explained in more detail below, we approve Article 26 except for text regarding the use of security
funds 1
Under Article 34 the Town voted to ban the sale of alcoholic beverages in containers less than
or equal to 100 milliliters, commonly referred to as “nips.” As explained in more detail below, we
approve Article 34 because we conclude that it is not in conflict with state law.
In this decision we summarize the Attorney General’s standard of review of town by-laws,
and then explain why, based on our standard of review, we approve Article 26, in part, and approve
Article 34 in its entirety
I.

ATTORNEY GENERAL’S STANDARD OF REVIEW

Our review of Articles 26 and 34 is governed by G.L. c. 40, § 32. Pursuant to G.L. c. 40, §
32 the Attorney General has a “limited power of disapproval,” and “[i]t is fundamental that every
presumption is to be made in favor of the validity of municipal by-laws.” Amherst v. Attorney
General, 398 Mass. 793, 795-96 (1986). The Attorney General does not review the policy arguments
for or against an enactment. Amherst, 398 Mass. at 798-99 (“Neither we nor the Attorney General
1

In a decision date December 22, 2020, this Office approved Articles 4, 6, 18, 19, 21, 22, and 33 and placed
Articles 26 and 34 on a 90-day extension.

1

may comment on the wisdom of the town’s by-law.”). Rather, in order to disapprove a by-law (or
any portion thereof), the Attorney General must cite an inconsistency between the by-law and the
Constitution or laws of the Commonwealth. Id. at 796. “As a general proposition the cases dealing
with the repugnancy or inconsistency of local regulations with State statutes have given considerable
latitude to municipalities, requiring a sharp conflict between the local and State provisions before the
local regulation has been held invalid.” Bloom v. Worcester, 363 Mass. 136, 154 (1973) (emphasis
added). “The legislative intent to preclude local action must be clear.” Id. at 155.
II.

ANALYSIS OF ARTICLE 26

Under Article 26 the Town adds to its general by-laws a new Chapter 60, “Security Posted in
Connection with Licenses, Permits, & Approvals.” The by-law governs the use of performance
security funds (“security funds”) required by the Town under a contract, license, permit, or other local
approval (“local approval”) to secure the performance of work, obligations and conditions
(“obligations”) imposed under such local approval. Section 2 “Scope.” The by-law was adopted
pursuant to G.L. c. 44, § 53G ½ that authorizes separate accounts for the deposit of security funds
required to secure performance of obligations imposed under local contracts, licenses, permits, and
other local approvals. Section 1 “Purpose and Authority.” The by-law provides that any deposits of
money shall be held by the Town Treasurer in a special account separate from other funds. Section
3B. The by-law includes provisions for determining when someone is in default and what actions a
local board or official can take when an applicant is in default. Section 5. Finally, Section 6 of the
by-law pertains to the procedures for the return of security funds. Section 6B allows for the use of
surety funds to pay for the Town’s attorney fees when an applicant appeals a local decision and
provides as follows:
If any applicant appeals from an act or omission of any Town officer, board, committee or
commission hereunder, whether by means of an action in the nature of mandamus and
certiorari or otherwise, and such action results in a judgment in favor of such officer, board,
committee or commission, then the latter's reasonable attorneys' fees and expenses incurred in
defense against such action may be reimbursed from the surety posted by such applicant.

A. Town’s Use of Performance Security Funds Pursuant to G.L. c. 44, §§ 53 and
531/2.
General Laws Chapter 44, Section 53 requires all revenue, received or collected from any
source and by any department, including performance security funds, to be deposited into the Town’s
general fund (and subject to future appropriation), unless the Legislature has expressly made other
provisions that are applicable to such receipt. An example of such legislative authority is G. L. c. 44,
§ 53G ½ that allows the deposit of security funds into a special account under certain circumstances.
General Laws Chapter 44, Section 53G ½ authorizes town by-laws that create separate
accounts for the deposit of security funds required to secure performance of obligations imposed
under local approvals. The money in these special accounts may be expended by the authorized entity
without further appropriation to complete the obligations required under the local approvals. Section
53G ½ requires that the by-law specify: (1) the type of financial guarantees required; (2) the treatment
of investment earnings, if any; (3) the performance required and standards for determining
satisfactory completion or default; (4) the procedures the applicant must follow to obtain a return of
the monies or other security; (5) the use of monies in the account upon default; and (6) any other
2

conditions or rules as the town determines are reasonable to ensure compliance with the obligations.
Section 53G ½ provides as follows (with emphasis added):
Notwithstanding section 53, in a…town that provides by by-law…rule, regulation or
contract for the deposit of cash, bonds, negotiable securities, sureties or other financial
guarantees to secure the performance of any obligation by an applicant as a condition of a
license, permit or other approval or authorization, the monies or other security received may
be deposited in a special account. Such by-law…rule or regulation shall specify: (1) the type
of financial guarantees required; (2) the treatment of investment earnings, if any; (3) the
performance required and standards for determining satisfactory completion or default; (4)
the procedures the applicant must follow to obtain a return of the monies or other security;
(5) the use of monies in the account upon default; and (6) any other conditions or rules as
the…town determines are reasonable to ensure compliance with the obligations. Any such
account shall be established by the municipal treasurer in the municipal treasury and shall
be kept separate and apart from other monies. Monies in the special account may be
expended by the authorized board, commission, department or officer, without further
appropriation, to complete the work or perform the obligations, as provided in the bylaw…rule or regulation. This section shall not apply to deposits or other financial surety
received under section 81U of chapter 41 or other general or special law.

For the Town to deposit security funds into a special account, the Town must comply with the
requirements of G.L. c. 44, § 53G ½. Otherwise, the funds must be deposited into the Town’s general
fund, pursuant to G.L. c. 44, § 53. The Town should consult with Town Counsel with any questions
on this issue.
B. The By-law’s Authorization of Security Funds to Pay for Attorney Fees is
Inconsistent with G.L. c. 44, § 53G ½.
As stated, G.L. c. 44, Section 53G ½, authorizes the use of a special account for the deposit
of security funds “to secure the performance of any obligation by an applicant as a condition of a
license, permit or other approval or authorization.” (emphasis added). Money in the special account
may be expended by the local authorized board, commission, department or officer, without further
appropriation, “to complete the work or perform the obligations, as provided in the by-law, . . . rule
or regulation.” (with emphasis added.) According to the Department of Revenue, Division of Local
Services, (“DOR/DLS”) the language in Section 53G ½ allows expenditures without appropriation
only to complete the work or perform the obligations required under a local approval. It is
DOR/DLS’s position that security funds deposited into a Section 53G ½ account may not be expended
for the Town’s legal fees. 2 For these reasons, we conclude that it is inconsistent with G.L. c. 44, s.
53 and G.L. c. 44, s. 53G ½ to use surety funds in a Section 53G ½ fund to pay for the Town’s legal
fees. Therefore, we disapprove and delete Section 6B from the new Chapter 60. We approve the
remaining portions of Chapter 60 because they are consistent with G.L. c. 53G ½’s requirements.
The Town should consult with Town Counsel regarding any questions on this issue.

2

DOR/DLS issued its official guidance on the use of special revolving funds for performance security funds
in IGR 2017-16 https://www.mass.gov/doc/igr-17-16-special-revolving-funds-for-performance-suretydeposits/download In Section D.1 of the IGR, “Allowable Use,” DOR/DLS provides those instances where
security funds may be spent without appropriation.

3

III.

ANALYSIS OF ARTICLE 34

Under Article 34 the Town voted to add to the Town’s general by-laws a new Chapter 79-4,
prohibiting the sale of alcoholic beverages in containers commonly referred to as “nips.” The new
Chapter 79-4 prohibits the sale of alcoholic beverages in containers less than or equal to 100
milliliters. The prohibition will take effect on October 1, 2021 as follows:
The sale of alcoholic beverages in containers less than or equal to 100 milliliters is prohibited
within the Town of Falmouth. Effective October 1, 2021.

A. Article 34’s Ban on the Sale of Alcoholic Beverages in Nips Does Not Conflict
with State Law.
The Town’s prohibition on the sale of “nips” in Town is consistent with its authority under
the Home Rule Amendment, Mass. Const. amend. art. 2, § 6. Towns have used their home rule power
to prohibit, within their borders, certain commercial activities that state statutes generally recognize
as lawful and that are widely accepted in the remainder of the Commonwealth. See Amherst, 398
Mass. 793, at 798, n. 8 (town by-law prohibiting the discharge of firearms within the town limits was
not inconsistent with the State’s hunting statutes). For example, this Office has approved by-laws
banning the sale of plastic water bottles; plastic straws; Styrofoam containers; plastic bags; soft
drinks; and balloons. 3
In addition to the general grant of power under the Home Rule Amendment, G.L. c. 40, § 21
authorizes municipalities to adopt certain specific categories of local legislation, including “[f]or
directing and managing their prudential affairs, preserving peace and good order...”, and
“[c]onsiderable latitude is given to municipalities in enacting local by-laws.” Mad Maxine’s
Watersports, Inc. v. Harbormaster of Provincetown, 67 Mass. App. Ct. 804, 807 (2006) (town by-law
restricting personal watercraft use in the town harbor was not inconsistent with the State’s boating
statutes). The Town’s ban on the sale of nips appears to be consistent with this statutory grant of
authority. For the reasons discussed herein, and under our standard of review, we approve Article 34
because we find no conflict with state law.
1. The Town’s Ban on the Sale of Nips is Not Preempted by General Laws
Chapter 138, “Alcoholic Liquors.”
Municipalities have “considerable latitude” in legislating, so there must be a “sharp conflict”
with state law before a local enactment may be disapproved. Bloom, 363 Mass. at 154. “The
legislative intent to preclude local action must be clear.” Id. at 155. “This intent can be either express
or inferred.” St. George Greek Orthodox Cathedral of Western Massachusetts, Inc. v. Fire Dept. of
Springfield, 462 Mass. 120, 125-26 (2012). Local action is precluded in essentially three instances,
paralleling the three categories of federal preemption: (1) where the “Legislature has made an explicit
3

See, e.g., our decisions to the Towns of: Concord dated September 5, 2012 (Case # 6273); Rockport dated
September 17, 2018 (Case # 9140); Hamilton dated July 27, 2015 (Case # 7516); Marblehead dated August
14, 2014 (Case # 7178); West Tisbury dated October 4, 2019 (Case # 9358); and Nantucket dated August 5,
2015 (Case # 7525), respectively.
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indication of its intention in this respect”; (2) where “the State legislative purpose can[not] be
achieved in the face of a local by-law on the same subject”; or (3) where “legislation on a subject is
so comprehensive that an inference would be justified that the Legislature intended to preempt the
field.” Wendell v. Attorney General, 394 Mass. 518, 524 (1985). “The existence of legislation on a
subject, however, is not necessarily a bar to the enactment of local ordinances and by-laws exercising
powers or functions with respect to the same subject[, if] the State legislative purpose can be achieved
in the face of a local ordinance or by-law on the same subject[.]” Bloom, 363 Mass. at 156; see
Wendell, 394 Mass. at 527-28 (“It is not the comprehensiveness of legislation alone that makes local
regulation inconsistent with a statute. . . . The question . . . is whether the local enactment will clearly
frustrate a statutory purpose.”). Because Article 34’s ban on the sale of nips pertains to alcohol
beverages, we specifically address Article 34’s consistency with G.L. c. 138, “Alcoholic Liquors.”
For the reasons provided below, we cannot conclude that a by-law banning the sale of nips is
inconsistent with G.L. c. 138.
The “[r]egulation of the liquor industry in Massachusetts is comprehensive and pervasive.”
Cellarmaster Wines of Mass. Inc. v. Alcoholic Bevs. Control Comm., 27 Mass. App. Ct. 25, 27
(1989). The Legislature set out a broad prohibition in the first sentence of G.L. c. 138, § 2 that
provides, in pertinent part: “No person shall ... sell or expose or keep for sale, store, transport ...
alcoholic beverages or alcohol, except as authorized by this chapter (with emphasis added.) Pursuant
to G.L. c. 138, the local liquor licensing authority (LLA) issues retail licenses for both on-premises
consumption and off-premises consumption of alcoholic beverages. G.L. c. 138, §§ 12 and 15,
respectively. Once the LLA grants a license, the Alcohol Beverage Control Commission (“ABCC”)
approves the license, and then the LLA issues the license upon the payment of the required fees. See,
e.g., G.L. c. 138, § 15. The LLA is authorized to adopt reasonable rules and regulations with respect
to the issuance of these licenses. G.L. c. 138, § 23. Although G.L. c. 138 is a comprehensive statute
that governs alcoholic beverage licenses, there is no precedent suggesting that the laws pertaining to
the licensing of alcohol sales preempt a local by-law prohibiting the sale of nips. In sum, this is not
a situation where “the local enactment will clearly frustrate a statutory purpose.” Wendell, 394 Mass.
at 527-28.
In addition, the ABCC recently issued a decision acknowledging that the ABCC has no
jurisdiction to review bans on the sale of nips when such bans are adopted as a regulation by the LLA
pursuant to G.L. c. 138, § 23. In the ABCC’s decision, 180 Broadway Liquor Inc., et al, May 26,
2020 (https://www.mass.gov/doc/chelsea-9-licensees-appeal-no-nips-5-26-2020/download) the
ABCC acknowledged that LLAs are authorized to adopt reasonable requirements with respect to
alcohol licenses. See G.L. c. 138, § 23 and City of Revere v. Aucella, 369 Mass. 138, 145 (1975)
(local licensing authorities have the power to make regulations governing the conduct of the licensed
business.) The ABCC noted that the LLA adopted the regulation banning the sale of nips pursuant to
its Section 23’s authority to adopt regulations applicable to all licensees to protect the public’s health
and safety.
For the reasons we approve Article 34 as consistent with state law. Amherst, 398 Mass. at
796.
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Note: Pursuant to G.L. c. 40, § 32, neither general nor zoning by-laws take effect unless the Town has
first satisfied the posting/publishing requirements of that statute. Once this statutory duty is
fulfilled, (1) general by-laws and amendments take effect on the date these posting and
publishing requirements are satisfied unless a later effective date is prescribed in the by-law,
and (2) zoning by-laws and amendments are deemed to have taken effect from the date they were
approved by the Town Meeting, unless a later effective date is prescribed in the by-law.

Very truly yours,
MAURA HEALEY
ATTORNEY GENERAL

Kelli E. Gunagan
By: Kelli E. Gunagan
Assistant Attorney General
Municipal Law Unit
10 Mechanic Street, Suite 301
Worcester, MA 01608
(508) 792-7600
cc: Town Counsel Frank K. Duffy
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